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REGULATORS WEIGH IN:
HIGHLIGHTS FROM OUR REGULATORY PANEL
How do you keep your fingers on the pulse of the compliance world? How do you learn from others and
get a sense for the priorities of the coming year? We’ve got a regulatory panel for that! Hands down, the
most anticipated events of the year are the regulatory panels in which we gather examiners from the OCC,
FDIC and Federal Reserve to discuss common issues they have been seeing in their examinations,
supervisory priorities for the coming year and to answer your most burning questions. To memorialize the
discussion, we’ve provided the following highlights. First, however, we would like to again thank each
examiner who took part in the panels in Pittsburgh and Columbus. Your participation and candid
discussion were the apex of each meeting, and we much appreciate your insight.
Common Examination Findings & Supervisory Priorities
Each regulator specifically spoke to their common examination findings and supervisory priorities, which
differed slightly among the group. As such, we have broken down the discussion by regulator.
OCC

As indicated by the OCC’s semi-annual risk perspective published earlier this year, bank risk management
of cybersecurity threats currently ranks as #1 on the agency’s priority list. However, the agency has
several other priorities specifically related to compliance and BSA. Complex money laundering and
terrorist financing threats continually challenge bank BSA programs and resources. Specifically, you
should be paying attention to how customers are moving money and how they are opening accounts.
Cryptocurrency has been one such method observed.
Compliance risk remains elevated. As noted above, it is difficult for community banks to manage money
laundering risk in our environment. Amendments to regulations over the last few examination cycles have
challenged bank compliance management systems. Implementing policies and procedures is key and you
must ensure that changes – when made – are included in policies and procedures. Additionally, new
delivery channels present elevated risks and resource needs. Mobile banking and mobile deposit make
your services more accessible to your customers. However, fraud risk has increased with these services
and the regulators have seen evolving criminal methodologies utilizing these technologies. If there is a
vulnerability in your technology, it can create an inroad for criminals.
FDIC

The examiner from the FDIC indicated that FDIC-supervised banks are doing well overall from a
compliance perspective; most have a good infrastructure in place. Risk assessments are performed by the
examiners offsite to scope each examination. One interesting thing that they are finding is that attention to
critical areas can wane over time. For example, when TRID was first implemented, the regulators saw
significant attention and resources paid to this area. However, as time went on, audits have been delayed,
are falling behind, or there is no ongoing audit process in place. The breakdown in this control has
resulted in deficiencies and violations being cited.
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In both regulatory panels, the FDIC specifically addressed the criticality of Fair Lending. This is one area
that will never be scoped out of a compliance examination. You must ensure that you are paying attention
to how you grow and the controls you have implemented to address that growth. For example, if you
acquire or develop a loan production office (LPO), you must be mindful of the distribution of loans
originated and not originated (i.e. withdrawn, denied, etc.) out of that LPO. Are there gaps in lending
activity within your reasonably expected market area (REMA)? Are you showing a sufficient distribution
of lending within majority-minority and integrated-minority census tracts? You will want to address,
account for and assess changes in your market, staffing, underwriting standards, pricing, compensation,
products and services, and control structure within your Fair Lending Risk Assessment.
Federal Reserve

UDAAP has been an area in which common findings have been cited and continues to be a priority risk
area. Violations can either impact a large number of customers affected by small dollars or a small
number of customers affected by large dollars. Add-on products have been a primary contributing factor
to UDAAP violations. Benefits that have been disclosed but not received are one of the key issues that
have arisen. You will want to make sure that your disclosures match your practices and rigorous testing is
conducted, particularly when a change has occurred. You will also want to make sure that all marketing
materials are reviewed comprehensively prior to publication or posting. As a reminder, UDAAP
violations can and will impact your CRA rating.
Effective third-party vendor management remains critical. Be proactive and effectively manage and
monitor your vendor relationships. Make sure contracts with vendors include service level agreements and
that you have access to complaint information that the vendor receives and/or addresses on your behalf.
There has been focus on third-party lending. The FRB indicated that you should exercise caution in this
area. Vendor relationships may vary by institution (i.e. the same vendor may have different contracts or
services tailored to each institution), so you cannot assume that because one institution uses a vendor, that
vendor would pass muster for your own. You need to risk-assess what you are getting into.
Sales incentives – how you incent your lenders and CSRs – are a looked at closely. After the Wells Fargo
debacle a few years ago, there’s no wonder why. The Loan Originator Compensation Rule guides
compensation for your mortgage loan originators, but what about the others? You’ll want to monitor
compensation and incentive programs for any suspicious behaviors.
Crossing over into the BSA/AML realm, the FRB specifically mentioned human trafficking. The
emphasis of this discussion was that it is not a big city issue; it can – and does – happen in small towns. In
many cases, people are being brought across the border with the promise of jobs, only to be taken to
remote areas where they are put to work essentially as indentured servants. But, how can you spot this? In
the regulatory panel in Ohio, the examiner from the OCC provided a scenario: The bank had, as its
customer, a man who was employed as a pizza delivery man. He consistently transacted in cash, but they
noticed that he didn’t have any direct deposits coming in, such as paychecks from the pizza shop. The
bank also noticed that he purchased tickets to Las Vegas frequently – and in many cases, purchased more
than one ticket but only one was round-trip. When it came down to it, he was trafficking people between
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his small town and Las Vegas, all the while posing as a pizza delivery man. This is a perfect example of
how effective monitoring processes can identify transactions or activity that does not add up given the
customer’s occupation or nature of business.
Q&A Highlights
Q. Do you have any insight on whether the NFIP will actually expire on November 30, 2018?
A. There is no current indication of whether the NFIP will be allowed to expire or whether it will be
again reauthorized.
Q. Are we required to have compliance reviews for military protections (i.e. Servicemembers
Civil Relief Act and Military Lending Act)?
A. It depends. The frequency within which this topic is reviewed or audited is risk-based. If you are not
changing markets or geographies and your risk has not changed, it may be appropriate for compliance
with military protections assessed on an 18-month cycle. One caution: You should have sufficient
testing in place to ensure you are complying with SCRA and MLA requirements. These are two areas
where many community banks do not have a lot of activity and the less you do something in the
normal course of business, the more likely processes are not followed when a covered circumstance
presents itself. Remember, complacency is not your friend.
Q. If we qualify as a small creditor, and are therefore exempt from HPML requirements, do we
still need to determine HPML status during underwriting?
A. If you are a HMDA reporter, you will still need to determine a rate spread if you are not eligible for
the partial exemption. Similarly, if you are selling your loans on the secondary market, you will also
need to determine HPML status. However, if neither report HMDA nor sell your loans on the
secondary market, you would not be required to determine HPML status as a small creditor.
Q. How often should an automated AML model be validated, and are there specific factors on
which you base the frequency? Would the guidance recently published about collaboration of
BSA resources extend to model validation?
A. Once you have enough data and run the model for 12-18 months to get information to compare the
automated model to the old system (which should run on a parallel track for the initial period), the
automated model should be validated. You want to make sure that you are not missing anything by
fully integrating the automated model.
The OCC published Bulletin 2011-12 that addresses sound model risk management practices.
Specifically, we refer you to Section V that outlines significant changes to a model. When there are
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significant changes to a model, changes to scenarios or changes to the input, the model should be
validated. If there are no changes to the model, scenarios, input or your risk profile, it may be
appropriate to validate the model every 18-24 months. To date, there has not been a known case of
collaboration on validation. However, this may be something we will see going forward.
Q. If we have a BSA monitoring system n place, how should be monitoring higher risk
customers? Should we still be conducting quarterly targeted reviews, or could we set up
specific alerts to monitor them on an ongoing basis?
A. It depends on how the alert system is written. The OCC specifically mentioned that the agency is
more of a proponent of looking at the customers on a targeted basis rather than relying upon artificial
intelligence.
Q. What is expected in terms of addressing HIDTAs and HIFCAs within our market?
A. An analysis of your exposure to HIDTAs and HIFCAs should be incorporated within the following
components of your risk assessment: products, services, geographies and customers.
Q. Are we required to provide full SAR information to the Board?
A. No. You are not required to provide copies of the SAR or SAR details to the Board. Most commonly,
the BSA Officer will only provide summary information to the Board to maintain confidentiality of
SAR contents.
Q. Do you have any thoughts on whether new or revised overdraft guidance will be issued?
A. Examiners from the FDIC indicated that this topic has been discussed at length internally; however,
none of the three agencies anticipate guidance to be issued in the next 12 months.
Q. Can we require a police report, written affidavit, or written complaint in response to a
customer’s report of unauthorized transactions under Regulation E?
A. You cannot require a police report; however, you may request a police report. You must get enough
information from the customer to identify the transaction, the customer, the account and a description
of the unauthorized activity, which can be obtained verbally or in writing.
Q. Do you anticipate changes funds availability provisions of Regulation CC in the next 12
months?
A. There are no plans for changes to Regulation CC currently underway.
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Q. Do you draw a line of distinction between banking customers who are involved in CBD oils,
hemp and other marijuana-related businesses?
A. It depends on State law. In some states, CBD, hemp and marijuana (medical and/or recreational) are
treated in the same way as they are derived from the same plant. However, other states make a
distinction between the products and the businesses. You should consult your state’s laws to make the
determination of the businesses that should be defined as marijuana-related businesses (MRBs) and
identified, monitored, managed and reported as such.
Q. If we put controls in place to ensure compliance with FinCEN guidance and the Cole Memo,
can we bank MRBs? Would banking MRBs automatically trigger enforcement action or
would you take into consideration the adequacy of our controls and monitoring?
A. We would look at the infrastructure and controls you have established to determine whether you have
processes in place to address and monitor the risks outlined in the FinCEN guidance and Cole Memo.
The approach would be risk-focused; simply banking MRBs would not trigger an automatic
enforcement action.
Q. Do you have any plans to release guidance on developing a compliance risk assessment that
goes beyond operational risk?
A. The FRB has developed risk-based guidance. The largest issue the examiners are seeing is a lack of
understanding between inherent risk and controls (e.g. rating inherent risk lower because of controls).
Q. What is expected in terms of identifying and documenting private banking customers?
A. Typically, private banking or trust customers are kept separate from banking partners. If you are
doing true private banking, rather than simply managing higher net worth customers, there are specific
rules you must follow and manage those private banking customers appropriately. If you have such
customers, you may consider contacting your regulator’s trust examiners for specific guidance.

CDS AND FINCEN’S EXCEPTIVE RELIEF…AGAIN
Another little nuance of Exceptive Relief has revealed itself. Last month we discussed how the narrow
definition of certificates of deposits within the guidance excludes no-penalty CDs or those in which
deposits may be made during the term of the CD. To reiterate: If you offer a no-penalty CD or allow
deposits during the term of the CD, your product would not qualify for the exceptive relief and you would
have to address beneficial ownership requirements for those established prior to May 11, 2018 and those
originated thereafter. Discussion of this exclusion led us to another question: What if you have a CD that
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has an early withdrawal penalty and the customer cannot make deposits during its term, BUT the
customer can make a deposit during the grace period between maturity and renewal? Would that product
qualify for exceptive relief? No. Even if the customer does not make a deposit during that grace period,
the simple fact that your product allows for it excludes it from exceptive relief.

BEACON | CUTTING THROUGH THE FOG
CAUTION: TRID ZONE!!!
In case your head hasn’t exploded from TRID Derangement
Syndrome lately, here’s one for you! Under TRID 2.0 we know that
there are now tolerances for the accuracy of the Total of Payments
figure on the Closing Disclosure. But wait! All transactions are not
created equal. There are different tolerance thresholds for rescindable
transactions, refinance transactions subject to rescission, and special
rules for foreclosures in certain instances. Remember, Total of
Payments accuracy requirements are designed to mirror those for
finance charges.
Here’s the Cliff’s Notes version: For transactions subject to right of rescission, the disclosed total of
payments is considered accurate if it is understated by no more than 0.5% of the face amount of the Note
or $100, whichever is greater – or if it is overstated. If the transaction is subject to right of rescission and
is a refinance from another creditor where there are no new advances or consolidation of existing loans,
the total of payments is considered accurate if understated by no more than 1% or $100, whichever is
greater, or if it is overstated. If the transaction was subject to right of rescission and foreclosure is later
initiated, the consumer can rescind the transaction at that point if the total of payments was understated
by more than $35.
If the transaction is not subject to right of rescission the total of payments is considered accurate as long
as it is understated by no more than $100. Here’s the regulatory citation. Note under the foreclosures
section there are other circumstances that could resurrect a consumer’s right to rescind the transaction.
With all the focus on TRID, we can lose site of other Reg Z subtleties.
RESCINDABLE TRANSACTIONS
§1026.23(g) Tolerances for accuracy —
(1) One-half of 1 percent tolerance. Except as provided in paragraphs (g)(2) and (h)(2) of this section:
(i) The finance charge and other disclosures affected by the finance charge (such as the amount
financed and the annual percentage rate) shall be considered accurate for purposes of this section if
the disclosed finance charge:
(A) Is understated by no more than 1/2 of 1 percent of the face amount of the note or $100,
whichever is greater; or
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(B) Is greater than the amount required to be disclosed.
(ii) The total of payments for each transaction subject to § 1026.19(e) and (f) shall be considered
accurate for purposes of this section if the disclosed total of payments:
(A) Is understated by no more than 1/2 of 1 percent of the face amount of the note or $100,
whichever is greater; or
(B) Is greater than the amount required to be disclosed.
REFINANCING – NEW CREDITOR, NO NEW $$
§1026.23(g)(2) One percent tolerance. In a refinancing of a residential mortgage transaction with a
new creditor (other than a transaction covered by § 1026.32) [HOEPA], if there is no new advance and no
consolidation of existing loans:
(i) The finance charge and other disclosures affected by the finance charge (such as the amount
financed and the annual percentage rate) shall be considered accurate for purposes of this section if
the disclosed finance charge:
(A) Is understated by no more than 1
percent of the face amount of the note or
$100, whichever is greater; or
(B) Is greater than the amount required to
be disclosed.
(ii) The total of payments for each transaction
subject to § 1026.19(e) and (f) shall be considered
accurate for purposes of this section if the
disclosed total of payments:

THESE ADDITIONAL FORECLOSURE
PROVISIONS ONLY APPLY TO LOANS THAT
ARE SUBJECT TO RIGHT OF RESCISSION

(A) Is understated by no more than 1 percent of the face amount of the note or $100,
whichever is greater; or
(B) Is greater than the amount required to be disclosed.
FORECLOSURES
If you would have to go to foreclosure on a consumer’s principal dwelling, you have another hurdle to
clear. If the total of payments is considered inaccurate based on the following, more stringent threshold, a
borrower would have the right to rescind the transaction!
§1026.23(h) Special rules for foreclosures —
(1) Right to rescind. After the initiation of foreclosure on the consumer's principal dwelling that
secures the credit obligation, the consumer shall have the right to rescind the transaction if:
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(i) A mortgage broker fee that should have been included in the finance charge was not
included; or
(ii) The creditor did not provide the properly completed appropriate model form in
appendix H of this part, or a substantially similar notice of rescission.
(2) Tolerance for disclosures. After the initiation of foreclosure on the consumer's principal
dwelling that secures the credit obligation:
(i) The finance charge and other disclosures affected by the finance charge (such as the
amount financed and the annual percentage rate) shall be considered accurate for purposes
of this section if the disclosed finance charge:
(A) Is understated by no more than $35; or
(B) Is greater than the amount required to be disclosed.
(ii) The total of payments for each transaction subject to § 1026.19(e) and (f) shall be
considered accurate for purposes of this section if the disclosed total of payments:
(A) Is understated by no more than $35; or
(B) Is greater than the amount required to be disclosed.
Otherwise, the disclosed total of payments shall be treated as accurate if the
amount disclosed as the total of payments is understated by no more than $100;
or is greater than the amount required to be disclosed.
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INDUSTRY HIGHLIGHTS
▪

The FDIC, FRB and OCC jointly issued a notice of proposed rulemaking proposing to increase the
threshold for residential real estate transactions requiring an appraisal from $250,000 to $400,000.
Evaluations would be required to transactions exempted under the proposed threshold. Similar to the
increase in the appraisal threshold for commercial transactions, you want to remain mindful of quality of
the evaluations you conduct. You do not want to replace a sound appraisal function with a less than
adequate evaluation process.

▪

The FDIC is seeking comments from interested parties on issues related to small-dollar lending,
including steps that can be taken to encourage FDIC-supervised institutions to offer small-dollar credit
products that are responsive to customers’ need and that are underwritten and structured prudently and
responsibly.

▪

The Bureau and the Federal Housing Finance Agency released for public use a new loan-level dataset
collected through the National Survey of Mortgage Originations (NSMO) that provides insights into
borrowers’ experiences in getting a residential mortgage.

PENDING LEGISLATION
▪

Payday Loans Rule: The Bureau intends to open a rulemaking to reconsider the 2017 Final
Rule. Keep in mind the rule’s compliance date is August 2019, so they have a little bit of time.

▪

Regulation CC: The Bureau intends to further work with the FRB to issue a rule that addresses
provisions related to funds availability and disclosures.
No specific date for final rulemaking has been announced

▪

Home Mortgage Disclosure Act: The Bureau intends to open a rulemaking to reconsider
aspects of the 2015 HMDA Rule, which may include coverage criteria (institutional
and/transactional) and the rule’s discretionary data points.
No specific date for final rulemaking has been announced

▪

Prepaid Financial Products: The Bureau announced that it has finalized updates to its 2016
Prepaid Rule. The changes adjust requirements for resolving errors on unregistered accounts,
provide greater flexibility for credit cards linked to digital wallets, and extend the effective date
of the rule by one year to April 2019.

▪

Overdraft Programs: The Bureau is preparing for rulemaking concerning overdraft programs on
checking accounts. In preparation, the Bureau is conducting additional research and has begun
consumer testing initiatives related to the opt-in process. The Bureau noted that, after several
years of research, it believes there are consumer protection concerns with regard to these
programs. The Bureau is engaging in consumer testing of revised opt-in forms and considering
whether regulatory changes may be warranted to enhance consumer decision making.
No specific date for final rulemaking has been announced
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▪

Debt Collection: Based on previous research and work on the topic, the Bureau has decided to
issue a proposed rule later in 2017 concerning debt collectors’ communications practices and consumer
disclosures. The Bureau intends to follow up separately at a later time about concerns regarding
information flows between creditors and FDCPA collectors and about potential rules to govern
creditors that collect their own debts.
No specific date for final rulemaking has been announced.

▪

Larger Participants and Non-Depository Lender Registration: The Bureau is continuing
rulemaking activities that will further establish the Bureau’s nonbank supervisory authority by defining
larger participants of certain markets for consumer financial products and services. The Bureau is
working to develop a proposed rule that would define non-bank “larger participants” in the market for
personal loans, including consumer installment and vehicle title loans. The Bureau is also considering
whether rules to require registration of these or other non-depository lenders would facilitate
supervision.
No specific date for final rulemaking has been announced.

▪

Women-Owned, Minority-Owned and Small Business Data Collection: The Bureau
recently held a public hearing on this subject and released a white paper summarizing preliminary
research on the small business lending market. The Bureau has also issued a Request for
Information for public comment on credit products offered in this market, the data currently
collected and used by lenders, the potential complexity and cost of small business data collection
and privacy issues.
Now in pre-rulemaking stage. No specific date for final rulemaking has been announced.

▪

Credit CARD Act: The Bureau is considering rules to modernize its database of credit card
agreements to reduce burden on issuers that submit credit card agreements to the Bureau and
make the database more useful for consumers and the general public.

▪

Regulation Reviews & Assessments: The Bureau expects to begin the first in a series of
reviews of existing regulations inherited through other agencies to identify opportunities to clarify
ambiguities, address developments in the marketplace or modernize or streamline provisions. The
DFA requires the Bureau to assess the effectiveness of significant rules 5 years after they are
implemented, including seeking public comment. The Bureau recently published requests for
comment on their plans to assess the effectiveness of mortgage servicing rules, the ability-to-repay
rule and those related to consumer remittance transfers of money to international recipients.

▪

Long-term actions include credit reporting and student loan servicing.

Sterling Compliance, LLC is not a law firm, does not employ individuals licensed to practice law, and does not provide legal advice. Any compliance interpretations conveyed within this publication or
any attachment thereto are based on our interpretation of banking regulations and available information and should not be construed in any way as a legal opinion.
© Sterling Compliance, LLC exclusively owns all intellectual property rights in these materials. Any reproduction, distribution, preparation of derivative works, display, performance, transmission, or
any other use without prior written permission from Sterling Compliance, LLC is strictly prohibited.

Sterling COMPLIANCE, LLC

P a g e 10 | 10

Sterling

EVENTS

2018
Regulators Weigh In:
Highlights from Our 2018 Regulatory Panels
December 4, 2018, CBANC Webinar

2019
Friday Compliance Briefings!
LAST Friday of each month in 2019, CBANC Webinar

So Now You’re the Compliance Officer
BSA for NEW BSA Officers
January 18, 2019, CBANC Webinar

Winter Regulatory & Compliance Update
January 22, 2019, CBANC Webinar

CBAO Compliance Forum I
January 29, 2019, Columbus, Ohio

Sterling Compliance Roundtable
February 1, 2019, Pittsburgh, Pennsylvania

BSA for the Frontline
February 7, 2019, CBANC Webinar

CBAO BSA School
February 13, 2019, Columbus, Ohio

Sterling BSA School
March 1, 2019, Pittsburgh, Pennsylvania

CBAO Coffee & Compliance
March 8, 2019 via Webinar

BSA for Lending Staff

“You can’t stop the waves, but
you can learn to surf.”
~ Jon Kabat-Zinn

April 3, 2019, CBANC Webinar

TRID 101
April 9, 2019, CBANC Webinar

2019

2019
Spring Regulatory & Compliance Update

CBAO Coffee & Compliance

April 10, 2019, CBANC Webinar

July 12, 2019 via Webinar

HMDA 101

HMDA for Partial Exemption Filers

April 23, 2019, CBANC Webinar

July 23, 2019, CBANC Webinar

BSA for Seasoned BSA Officers

CBAO Compliance Forum III

May 2, 2019, CBANC Webinar

August 7, 2019, Cleveland, Ohio

CBAO Compliance Forum II

CBAO Lending Compliance School

May 7, 2019, Columbus, Ohio

September 11, 2019, Columbus Ohio

HMDA for Full Reporters

Fair Lending

May 14, 2019, CBANC Webinar

September 17, 2019, CBANC Webinar

TRID:
Advanced Compliance & Common Errors

Sterling Compliance School
September 19-20, 2019, Pittsburgh, Pennsylvania

May 16, 2019

MARIJUANA BANKING SUMMIT
CBAO Deposit Compliance School

September 26, 2019, Western Location to be Announced

May 21, 2019, Columbus, Ohio

Sterling Compliance Roundtable
Customer Due Diligence: Refining CDD and Risk
Rating Processes

October 18, 2019, Pittsburgh, Pennsylvania

May 29, 2019, CBANC Webinar

CBAO Compliance Forum IV
November 5, 2019, Columbus, Ohio

Flood Compliance
June 5, 2019, CBANC Webinar

Fall Regulatory & Compliance Update
November 12, 2019, CBANC Webinar

MARIJUANA BANKING SUMMIT
June 6, 2019, Pittsburgh, Pennsylvania

CBAO Coffee & Compliance
November 22, 2019 via Webinar

MARIJUANA BANKING SUMMIT
June 12, 2019, Columbus, Ohio, CBAO

TO REGISTER:
Sterling Schools & Roundtables

Community Reinvestment Act
June 18, 2019, CBANC Webinar

Summer Regulatory & Compliance Update
July 10, 2019, CBANC Webinar

contact@sterlingcompliancellc.com, 412.356.3787

CBAO Compliance Events
www.cbao.com, 614.610.1877

CBANC Compliance Updates & Webinars
https://www.cbancnetwork.com/education, 512.583.4575

